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REPORT AND RECOMMENDED DECI SION?

This Supplemental Security Income (“SSI”) appeal raises the question whether substantial
evidence supports the commissioner’s determination that Andrew Watson (“Andrew”), who has
cognitive/communication problems and low normal intelligence, no longer qualified for childhood
disability benefits effective June 24, 1997. | recommend that the decision of the commissioner be

affirmed.

! Pursuant to Fed. R. Civ. P. 25(d)(1), Acting Commissioner of Sociad Security Larry G. Massanani is subgtituted asthe defendant in
this metter.

2 Thisactionis properly brought under 42 U.S.C. § 1383(c)(3). The commissioner hasadmitted thet the plaintiffs have exhausted their
adminigtrative remedies. The caseis presented as arequest for judicia review by this court pursuant to Local Rule 16.3(a)(2)(A),
which requires the plaintiffs to file an itemized statement of the specific errors upon which they seek reversd of the commissioner’s
decision and to complete and file afact sheet available at the Clerk’ s Office. Ora argument was scheduled to be held beforemeon
August 9, 2001, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument their respective positionswith
citations to relevant statutes, regulations, case authority and page references to the administrative record.



Asaninitial matter, it must be noted that Andrew’ s parents, who proceed pro se on his behdf,
failed to appear for oral argument despite notice from the office of the clerk of this court (in response
to amotion for change of venue) that they could participate by telephone. See Endorsement to Motion
for Change of Venue and Motion for Case To Be Remanded Back to the Administrative Law Judge of
the Socia Security Administration for Reconsideration (Docket No. 15); Letter dated July 23, 2001 to
Counsel of Record from Julie G. Walentine, case manager (copy in casefile).? In thisdistrict, oral
argument in Social Security appeals is critical inasmuch as it presents the only opportunity for the
commissioner to respond to a plaintiff’s statement of errors. See Loc. R. 16.3(a)(2). Ordinarily, a
failure to comply with one of this court’slocal ruleswould result in the issuance of an order to show
cause why the appeal should not be dismissed. However, inasmuch as counsel for the commissioner
represented at oral argument that the commissioner would not advocate dismissal onthisbasisandin
the interest of providing as complete a record as possible for the pro se plaintiffs, | will reach the
substance of their appeal.

I. Background

Andrew, who was born on August 30, 1991, was determined by age four to have speech and
language impairments and borderline to low-averageintelligence. Record at 205-06, 208 (report of
M. Elizabeth Cuddy, Ph.D.). He began receiving speech and language therapy at the Conley Speech
and Hearing Center at the University of Maine, Orono, in October 1994, id. at 226 (report of plan of

careby Lorriann Orr, M.S., CCC-SLP), and continued to receive specia servicesupon hisenrollment

3 A subsequent motion by the plaintiffsto dipense with oral argument was denied. See Endorsement to Motion for Court To Accept
Paintiffs Written Arguments and All Documents in the File on This Case and Decide This Law Suit on Those Documents and
Arguments Plus Written Arguments and Documents by the Defendant as Plaintiffs Are Refusing To Hold a Phone Conference With
the Judge [and] Motion for Recusal (Docket No. 18); Letter dated August 8, 2001 to plaintiffs from Susan L. Hall, case manager

(copy in casefile).



in public schooal, see, e.g., id. at 145-47 (Individual Education Plan (“1EP”) dated November 1, 1996
for kindergarten), 170-79 (IEP dated October 8, 1997 for first grade).

An application for SSI benefits was filed on Andrew’s behalf on May 25, 1994. 1d. at 37.
Benefitswere denied initially and on reconsideration, following which ahearing was held on June 29,
1995 before Administrative Law Judge James E. Cradock in Bangor, Maine. |d. By decision dated
December 26, 1995 Judge Cradock granted SSI benefits, finding in relevant part that Andrew suffered
from severe speech and language impairments, Finding 2, id. at 40, and that, although Andrew had no
impairment or combination of impairmentsthat met, equaled or caused the same functional limitations
as any listed in Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Listings’), Finding 3, id., he had
impairments of comparable severity to those that would disable an adult, Finding 4,id. Andrew thus
was found to have been under a disability beginning May 25, 1994. Finding 5, id.

On or before April 1997 Andrew (via his mother) was notified that his case would be
reviewed “to decide if he [was] disabled under the new definition of disability for children.” Id. at
49. Thiswasareferenceto the Personal Responsibility and Work Opportunity Reconciliation Act of
1996 (“PRWORA"), Public Law 104-193, 110 Stat. 2105 (1996), which had directed the
commissioner to make significant changes in the way childhood disability claims were evaluated.
Supplemental Security Income; Determining Disability for a Child Under Age 18, 65 Fed. Reg.
54,747, 54,747 (Sept. 11, 2000). Among other things, PRWORA mandated that within one year of its
date of enactment the commissioner “redeterminethe eigibility of individuasunder the age of 18 who
qualified for SSI based on disability as of August 22, 1996, and whose digibility might terminate
because of changes made by Public Law 104-193.” Id. at 54,747-48; see al so Historical and Statutory
Notes, Effective and Applicability Provisions, 1996 Acts, to 42 U.S.C.A. § 1382c (“Notes’). The

commissioner was“required to use the digibility criteriawe usefor new applicants, not the medical



improvement review standard in section 1614(a)(4) of the [Social Security] Act and § 416.994a [of
the commissioner’ sregulations] that we use in continuing disability reviews (CDRs).” 65 Fed. Reg.
at 54,748; see also Notes.

PRWORA, in essence, tightened dligibility for childhood-disability SSI benefits, “remov[ing]
the comparable severity standard” —i.e., the standard pursuant to which disability for children was
judged based on whether it was comparable in severity to that for an adult —“and provid[ing] anew
statutory definition of disability for children claiming SSI benefits.” 65 Fed. Reg. at 54,747. Under
PRWORA, “a child's impairment or combination of impairments [had to] cause more serious
impairment-related limitations than the old law and . . . prior regulations specified.” Id.

PRWORA required that, to qualify for SSI benefits, a child demonstrate “a medicaly
determinable physical or mental impairment, which results in marked and severe functiona
limitations, and which can be expected to result in death or which haslasted or can be expected to last
for acontinuous period of not lessthan 12 months.” 42 U.S.C. 8§ 1382¢(a)(3)(C)(i). On February 11,
1997 the commissioner published interim final rules (the“Interim Rules’) implementing PRWORA'’s
childhood-disability provisions. 65 Fed. Reg. at 54,747. TheInterim Rules established athree-step
sequential-eval uation process pursuant to which the commissioner inquired whether a child (i) had
engaged in substantial gainful activity; (ii) suffered from one or more severe impairments;” (iii) and
had an impairment or combination of impairmentsthat met, medically equaled or functionally equaled
the Listings. 20 C.F.R. 8416.924(a) (2000) (codifying Interim Rules).

Pursuant to these rules, a child’simpairment(s) would be found functionally equal to alisted

impairment if (i) the child’ s condition resulted in “ extreme limitation of one specific function, such as

4 In this context, the word “severe’ does not mean “extreme,” asin everyday parlance, but rather smply means more than minimal.
See 20 C.F.R. §416.924(c) (2000) (codifying Interim Rules) (For purposes of Step 2 in the sequentid-eva uation process, “[i]f your
imparment(s) isadight abnormdlity or acombination of dight dbnormdlitiesthat causesno morethan minima functiond limitations, we
(continued on next page)



walking or talking” or “extremelimitationsin one [broad] area of functioning or marked limitationin
two [broad] areas of functioning”; (ii) the child was subject to “episodic” limitations such as
“frequent illnesses or attacks’; or (iii) the child’s condition required treatment that itself “cause[d]
marked and severe functiona limitations.” Id. 8§ 416.926a(b)(1)-(4). In turn, broad areas of
functioning were defined in relevant part as (i) cognition/communication, (ii) motor, (iii) social, (iv)
responsiveness to stimuli (birth to age 1 only), (v) persona (ages three to eighteen only) and
(vi) concentration, persistence, or pace (ages three to eighteen only). Id. §416.926a(c)(4). For a
claimant between the ages of three and eighteen, a“marked” limitation was defined as “‘ more than
moderate’ and ‘lessthan extreme],]’ ... interfer[ing] serioudly with the child’ sfunctioning”; whilean
“extreme” limitation would prohibit any “meaningful functioning in a given area” Id.
88 416.926a(c)(3)(1)(C) & (c)(3)(ii)(C).

By initial determination dated June 25, 1997 Andrew’ s disability was found to have ceased
effective June 24, 1997. Record at 56. An appeal was taken and a hearing held before a disability
hearing officer on August 26, 1997, following which the hearing officer by decision dated October 27,
1997 upheld theinitial determination. Id. at 71-83. Further appeal wastaken, asaresult of which a
hearing was held before a second administrative law judge, Peter B. Storey, in Bangor on January 5,
1999. Id. at 20.

In accordance with the Interim Rules, Judge Storey found that Andrew had not engaged in
substantial gainful activity at any time since the date of alleged onset of hisdisability, Finding 1, id. a
18; that he suffered from two severeimpairments, cognitive/communication problemsand low normal
intelligence, Finding 2, id.; that he did not have an impairment or combination of impairments meeting

or medically or functionally equaling the Listings, Finding 3, id.; and that he therefore had not been

will find that you do not have a severe impairment(s) and are, therefore, not disabled.”).



under a disability since June 24, 1997, Finding 4, id. On January 18, 2000 the Appeals Council
declined to review the decision, id. at 3-4, making it thefinal determination of the commissioner, 20
C.F.R. §; 416.1481; Dupuisv. Secretary of Health & Human Servs,, 869 F.2d 622, 623 (1st Cir.
1989).°

[l. Discussion

The standard of review of the commissioner’ s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. § 1383(c)(3); Manso-Pizarrov. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion
drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health &
Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The plaintiffs have filed no itemized statement of errors as required by Local Rule
16.3(a)(2)(A). | construetheir amended complaint, together with abrief filed in connection with their
motion for change of venue and remand, as most closely approximating (and thus congtituting) their
statement of errors for purposes of this appeal. See Model Complaint in Social Security Appeal
(“Complaint”) (Docket No. 4); Arguments for Andrew Watson's Law Suit (“Brief”), filed with
Paintiff’s Amendment to Motion for Change of Venue and Motion for Case To Be Remanded, etc.
(Docket No. 17).°

The Complaint and Brief fairly can be read to contest the findings of Judge Storey on the

following grounds, the merits of which | address seriatim:

®0n September 11, 2000 the commissioner published find regulationsimplementing PRWORA (the“Find Rules’), effective January
2,2001. 65 Fed. Reg. at 54,747. The Final Rules do not apply to this appeal. Seeid. at 54,751 (“With repect to daimsinwhich
we have made a fina decison, and that are pending judicia review in Federa court, we expect that the court’s review of the
Commissioner’ sfina decision would be made in accordance with the rules in effect a the time of the fina decision.”).

® Counsdl for the commissioner stated at oral argument that he had no objection to my construing these documents in this manner.



1. That Andrew automatically qualifies for SSI benefits on any of the following three
bases: (i) heis performing at an academic level at least eighteen months or two years behind that of
his peers, and a child need be only at least twelve months behind his peers to qualify for benefits,
Complaint at [1]-[2]; Brief at 2, (ii) he has attention deficit disorder (*ADD”), Brief at 9, and (iii) he
suffers from cerebral palsy, id. The plaintiffs do not cite, nor can | find, any rule that a child whose
academic performance is at |east twelve months behind that of his peersqualifiesfor SSI benefitson
that basisalone. Pursuant to the Interim Rules, which are controlling here, such acircumstanceis but
one factor taken into consideration. While some behavioral problemswere noted, see, e.g., Recorda
240 (report of Michael Hill, Ph.D.), 247 (report of Craig E. Stendlie, Ph.D.), there is no medical
evidence of record that Andrew ever was diagnosed with ADD. Nor isthere evidence that he was
diagnosed with cerebral palsy.? Inany event, the existence of either condition does not automatically
entitle a child to SSI benefits; whether a child is considered “disabled” depends on the degree of
functional restrictionin hisor her case. SeeListings111.07 (describing required level of severity to
find cerebral palsy disabling), 112.11 (describing required level of severity to find ADD disabling).

2. That the law governing children’s SSI benefits did not change subsequent to Judge
Cradock’ s decision, and thus Andrew remains entitled to benefits on the basis that his disability is
comparablein severity to that of an adult. Complaint at [2]; Brief at 1-3, 7. For the reasons discussed

above, this point is plainly wrong. PRWORA not only created a new analytical framework

" In connection with this point the plaintiffs submit new evidence touching on Andrew’ s recent school progress. See attachmentsto
Complaint. The court has*the atutory authority to remand for further proceedings where new evidence is presented after the ALJ
decisonif the evidenceis materid and good causeisshown for thefalureto presentit on atimely basis” Millsv. Apfel, 244 F.3d 1,
5 (1t Cir. 2001) (emphasisin origina). Thenew evidenceissubmitted in support of an argument that has no meit (i.e., that Andrew
automaticaly qudifiesfor SS benefits because more than twelve months behind his peersacademicaly) and accordingly isimmaterid.

8 Asnoted by the plaintiffs, Brief at 9, themediical expert present at Andrew’ s January 5, 1999 hearing testified that “in considering the
possible underlying developmenta delay, the neurologic problem . . . it could possibly be a minima motor dysfunction under the
cerebra palsy, 111.07, but | don't believe he meetsthelisting.” Record at 32 (testimony of Irwin M. Pasternak, M.D.). Thiswas
speculation on the part of Dr. Pasternak, not a diagnosis of cerebral palsy based on examination and/or testing of Andrew.



superseding the comparabl e-severity test, but also directed that the commissioner reassesschildren’s
eligibility pursuant to the new, more rigorous standard.’ See, e.g., Notes.

3. That Andrew’ stwo brothers continue to receive benefits for the same disabilities that
Andrew has. Complaint at [2]-[3]; Brief at 9. Andrew’s brothers' cases areirrelevant; what is at
issue hereistheindividualized decision made in his case.

4. That the disability hearing officer made certain specific findings and observations
favorable to Andrew, including that he has a*“ severe” impairment and a“ marked restriction” in the
category of communication, and that Judge Storey a so acknowledged that Andrew’ simpairmentswere
“severe.” Brief at 48. Contrary to the plaintiffs arguments, id. at 5, 7-8, neither a finding of
“severity” nor afinding of one marked restriction entitles a child to benefits. A finding of “ severe”
impairment merely meansthat a claimant has succeeded at Step 2 of the sequential-eva uation process
in demonstrating that he or she has more than minimal impairments. See 20 C.F.R. §416.924(c)
(2000) (codifying Interim Rules). To qualify for benefits, a child must go on to show, at Step 3, that
his impairments meet or medically or functionaly equa the Listings. Seeid. §416.924(d). The
existence of one marked restriction does not suffice to prove functional equivalence; rather, a child
must demonstrate “ extreme” restriction in one broad area of functioning or “marked” restrictionintwo
broad areas of functioning. Seeid. § 416.926a(b)(2) & (c).

5. That a physician (whose name is illegible) “agreed” that Andrew’s impairments
functionally equaled the Listings. Brief at 5 (citing Record at 54). The plaintiffs misconstrue the

document in question, which agrees with the findings of an SSA-538 dated June 18, 1997, an apparent

® Alternatively, the plaintiffsrequest that to the extent there s achoice between the old and new definition of disability, the court apply
the old one. Brief & 8. The plaintiffs derive this “choice” theory from the following comment by Judge Storey: “Moreover, the
clamant’s condition may haveimproved sincethe hearing decison in 1995, in which case he may not qualify for benefits under either
the old definition of disability or the new.” 1d.; Record at 16. Judge Storey was not suggesting that he (or the plaintiffs) had achoice
between definitions, but rather that, even if the commissioner had not been directed by PRWORA to reevauate Andrew’ s éligibility
(continued on next page)



reference to the Childhood Disability Evaluation Form (Form SSA-538-F4) completed by Dr.
Stendlie, in which Dr. Stendie found that Andrew’s impairments did not meet, medically equal or
functionally equal the Listings. See Record at 54-55; 243-47.%°

Theplaintiffsfinaly contend that the commissioner waived their obligation to repay the sum of
$7,610, at least in the event Andrew was awarded back benefits. Complaint at [3]. The plaintiffs
el ected to continue to receive payment of benefits pending appeal. See Record at 62, 85, 94. In so
doing they were warned that they would be required to repay these sumsif they lost their appeal unless
they sought and received awaiver of that obligation. Seeid.; seealso 20 C.F.R. §416.996(g). Asan
initial matter, it is unclear whether the plaintiffs clam that the commissioner agreed to waive
repayment of this sum in the event they lost their appeal. | find no evidence of record that thisis so.
At oral argument, | inquired whether the commissioner would agree to waive repayment, but counsel
for the commissioner stated that he was not prepared to address that question. | therefore make no
finding as to this contention, which in any event is peripheral to the matter at hand.

The bottom linein this caseisthat Andrew lost his benefits as aresult of achangein the law.
The administrative law judge correctly applied the Interim Rules, making a determination supported
by substantial evidencethat Andrew no longer was eligiblein accordance with thoserules. See, e.g.,
Record at 31-32 (testimony of Dr. Pasternak that Andrew did not meet or equa Listingsand degree of
limitation in cognitive/communication domain was“[mjild at . . . theworst™), 243-44 (report of Dr.

Stendie that Andrew’ simpairments did not meet, medically equal or functionally equal Listings and

pursuant to the new dfinition, Andrew gtill might not have continued to qudify for benefits pursuant to the old one by virtue of
improvement in his condition. Nonethdess, PRWORA mandated that Judge Storey apply the new definition, and he did so.

10 For the sake of completeness, | notethat in their initial complaint the plaintiffs made the following additional argument: “Also both of
Andrew Watson's parents are disabled, SSI law states that SSI’s law on how a child is considered disabled is the same as Socid
Security law and Socila[sic] Security law states that a child is considered disabled if one of his parent’s[sc] isdisabled.” Lawsuit
Petition and Complaint (Docket No. 1) 14. Thisisan gpparent referenceto Socia Security Disability (“SSD”) provisions pursuant to
which a child may be entitled to benefits on the earnings record of a disabled parent, regardless whether the child is disabled. See,
e.g., 20 C.F.R. 8§ 404.350, 404.353. These SSD provisions have nothing to do with this case, which concerns Andrew’ sertitlement
(continued on next page)



that Andrew suffered only from “less than marked” limitation in two domains,
cognitive/communication and social).
[11. Conclusion
For theforegoing reasons, | recommend that the decision of the commissioner be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,

within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 13th day of August, 2001.

David M. Cohen
United States Magistrate Judge

ADMIN
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District of Maine (Bangor)
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